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VIA ELECTROMCFILING

Ms. MarleneDortch, Secretary
FederalCommunicationsCommission
445 12th Street,SW
RoomTWB-204
Washington,DC 20554

Re: Ex parte,BellSouthRequestfor DeclaratoryRulingthatStateCommission
MayNotRegulateBroadbandInternetAccessServicebyRequiringBellSouth
to ProvideWholesaleorRetailBroadbandServiceto CLEC UI’TE Voice
Customers,WC DocketNo. 03-251

DearMs. Dortch,

OnTuesday,March 30, 2004,DmaMack andtheundersigned,AT&T, andDavid
Lawson,SidleyAustinBrown & Wood, representingAT&T, metwith Michelle Carey,
BrentOlson,MichaelEngel,IanDiliner, andDennisJohnsonoftheWireline
CompetitionBureau’sCompetitionPolicy Division. At this meetingwediscussed
AT&T’s writtencommentsin theabove-captionedproceeding. I haveattachedan outline
summarizingAT&T’s argumentsaspresentedduringourmeeting.

Sincerely,

ATTACHMENT

cc: M. Carey
I. Diliner
M. Engel
D. Johnson
B. Olson

H



Thestateshaveampleauthority to restrictBellSouth‘s anticompetitivemarketingpractices

• Thestateordersreflectastraightforwardexerciseofthestates’powerto regulatecompetitionin local telephoneservices.

• PreventingBellSouthfrom discontinuingDSL servicewas, for thispurpose,no different from an orderprohibitingBellSouth
from imposingany othercharge,cost,or inconvenienceon acustomerthat soughtto switch its voiceservicefrom BellSouthto
a competitor.

• Sections251-252,andthefederaltelecommunicationsAct, clearly preservethecommissions’authorityto fosterlocal
competitionin this fashion.

• Evenif thestatecommissions’poweroverlocal telephonywerenot sufficient,thecommissionordersareauthorizedbythe
states’poweroverthe intrastatecommunicationscomponentofDSL service.

• BellSoutharguesthatthe statecommissionslack authorityto regulateinterstateservices,but this observationis entirely
incorrectasappliedto the“jurisdictionally mixed” servicesatissuehere. For suchjurisdictionallymixed services,thestate
haspowerto regulatethe entireserviceunlessthatregulation“negatestheexercisebytheFCC” of its lawful powers.

TheSupremeCourt andcourtsof appealshavesquarelyrejectedBellSouth’sargumentthatwhenajurisdictionally
mixed servicehasaninterstatecomponent,only theFCCcanregulatein amannerthat affectstheinterstateservice.

~: AT&T

WCDocketNo. 03-25 1 Page1
BellSouthRequestforDeclaratoryRulingthatStateCommissionsMayNot Regulate
BroadbandInternetAccessServiceby RequiringBellSouthto ProvideWholesaleor
RetailBroadbandServiceto CLECTINE Voice Customers



ThestatePSCs’Ordersarenotpreemptedby the Triennial ReviewOrder

• The Commissionstatedunequivocallyin its briefdefendingtheTriennial ReviewOrderthatit mostcertainly“did notpreempt
statesfrom addingtotheunbundlingrequirementsthattheFCCadopted.”FCCTRO Br. at 19 (emphasisin original)

• TheCommissionstressedthat stateshavequitebroaddiscretionin thisarea,notingthat“stateinterconnectionandaccess
regulationsmust‘substantiallyprevent’the implementationofthefederalregimeto beprecludedandthat ‘merely an
inconsistency’betweenastateregulationanda Commissionregulationwasnotsufficientfor Commissionpreemption.
TriennialReviewOrder¶ 192 n. 611 (quotingIowa Utils. Bd v. FCC, 120F.3d753, 806 (8th Cir. 1997),rev’dinpart onother
grounds,AT&TCorp. v. Iowa Utils. Bd.,525 U.S. 366 (1999).

• NoneofthestatecommissiondeterminationsBellSouthchallengesrequiredit separatelyto unbundlethelow-frequency
portionof its loops.

• Consistentwith theTriennialReviewOrder,CLECsin eachofthestatesat issuehereremainobligatedto secureandpayfor
theentire loop.

• BellSouthacknowledgesthat theCLEC mustlease(andpay for) theentireloop andthatthestaterequirementsapplyto the
“unbundledloop,” not to anynew state-lawlow-frequencysub-loopTJNE.

• TheTriennialReviewOrderdid notpurportto authorizeincumbentLECsto turn off’ (orrefuseto provide)DSL serviceto
customersthat switchto anotherlocal telephoneprovider. TheCommissionsaid nothingaboutthereasonablenessor
lawfulnessofBellSouth’s practices,muchlesstheproprietyof restrictionson thosepracticesimposedby sovereignstates,in
theexerciseofcorepolicepowersexpresslypreservedbythe CommunicationsAct.
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Thereis no conflict betweentheBellSouthtariff’s termsandthestatecommissionorders

• BellSouthreliesuponSection28.2.1 of its FCCNo. 1 AccessTariff, entitled “BellSouth ADSL Service,General,”which
states: “Thedesignatedend-userpremiseslocationmustbe servedby anexisting, in-service,TelephoneCompanyprovided
exchangeline facility.”

• AT&T TINE-Pvoicecustomersin BellSouth’sregionARE“servedby anexisting, in-service,TelephoneCompanyprovided
exchangeline facility.”

• Any ambiguity-- particularly,ambiguityin aprovisionclaimedby acommoncarrierto entitleit bothto denyserviceto
disfavoredcustomersandto preemptstatelaw -- mustbe construedagainstBellSouth.

• BellSouth’sclaim that Section28.2.1 unambiguouslyentitlesit to denyserviceto any customerthatmaintainsits existing, in-
serviceBellSouthexchangeline facility, but choosesto obtainvoiceserviceoverthat facility from anothercarrier is
particularlyuntenablein light ofBellSouth’sJanuary8, 2004tariff revision.

• OnJanuary8, 2004BellSouthrevisedits tariff to addanew,specialized“SessionBasedDSL Service,”andthenewprovisions
relatingto that service(Section28.3.1)containboththeoriginal requirementthat “[t]he designatedend-userpremiseslocation
mustbeservedby anexisting, in-serviceTelephoneCompanyprovidedexchangeline facility” AND an additionalrequirement
thatthe“in-serviceexchangeline facility, asreferredto in connectionwith BellSouthSessionBasedDSL service,mustbe
providedin connectionwith aBellSouthretail local exchangeservice.”

• If BellSouthwantsto imposethatnewconditionon its DSL offeringsmoregenerally,it mustproposerevisionsto its tariffto
do so, and,if BellSouthdoesso,the Commissionshould -- beforeit reliesuponany suchnewconditionbroadlyto preempt
statelaw -- determinethat it is just andreasonable.
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